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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT 
(COVID-19 RESPONSE) BILL 2020 

Second Reading 
Resumed from 11 August. 
HON NICK GOIRAN (South Metropolitan) [5.09 pm]: I rise as the lead speaker for the opposition on the 
Workers’ Compensation and Injury Management Amendment (COVID-19 Response) Bill 2020. For the benefit of 
stakeholders who have a keen interest in this bill, it is worth pausing for a moment to outline the chronology of this 
bill, the sequence of events and the way in which it is being done in an unconventional fashion. This is important 
because the shadow Minister for Industrial Relations has drawn to my attention that a number of stakeholders are 
concerned about the lack of consultation that has taken place on the bill that is currently before the house. It is a matter 
of public record that the bill that we are considering was first introduced into the other place just before Parliament 
rose for the winter recess on 24 June 2020. The next time the bill came on for debate in the other place was yesterday, 
11 August 2020. During the debate in the other place, it was deemed appropriate for amendments to be made at the 
insistence of the government, which realised that the bill that it had prepared and tabled was flawed and that it had 
erred in the drafting of its first bill. The government then insisted that the other place proceed with amendments. 
There is nothing necessarily unconventional about that. 
For the benefit of stakeholders interested in this bill and this debate, yesterday the government, again led by the 
Leader of the House in this place, insisted that the bill be brought on for debate in this place, contrary to the standing 
orders of the Legislative Council, which would ordinarily see the bill deferred for one calendar week before being 
brought on for debate. The government, in particular the Leader of the House, decided that under no circumstances 
would the ordinary custom and practice of the house apply. Instead, the Leader of the House insisted on using an 
unconventional approach and that members consider the bill on the very same day that it was passed in the other 
place with amendments moved by the government. That was unconventional and irregular. 
Yesterday, the government, in particular the Leader of the House, bristled at my suggestion that it would be 
appropriate for the bill to at least sit on the table overnight so that members might have the opportunity to consider 
the bill, including any amendments that members might wish to provide to the Clerk on notice. Almost as sure as 
night follows day, what has now transpired is a belated recognition by the government that the explanatory 
memorandum that it tabled yesterday was also inaccurate. 
Hon Alannah MacTiernan: Just in terms of the numbering that had happened. 
Hon NICK GOIRAN: If it was not inaccurate, the minister would not have gone out of her way to table a fresh one. 
Hon Alannah MacTiernan: It was just in terms of the numbering; the content was exactly the same. 
Hon NICK GOIRAN: Is the minister proud of the version that was tabled yesterday? 
Hon Alannah MacTiernan: It is not a question of being proud of it. 
Hon NICK GOIRAN: No, I would not have thought so. 
Hon Alannah MacTiernan: I am not a pedant in the way that you are, member. I am actually more interested in 
the content of the bill. 
Hon NICK GOIRAN: That is excellent, minister. I do not know whether the minister was available for the earlier 
debate, but a majority of members in this place have chastised the Attorney General because he has been consistently 
unwilling to provide full, frank and reliable information to the house. I understand that the standard that has been 
set by the Attorney General is a poor one, but I encourage the minister and other members not to follow in his 
footsteps. I am grateful that today she corrected the record and has now put the correct explanatory memorandum 
on the record. I make the point to the Minister for Regional Development, who has conduct of this bill, through 
the Chair, that had we progressed at the desire and the insistence of the Leader of the House yesterday, the explanatory 
memorandum would not have been corrected. 
It is no wonder that numerous stakeholders are unimpressed by the lack of consultation undertaken by this government 
on legislation in general, including this legislation. It would be of some assistance to facilitate the passage of this 
bill today if, during the minister’s reply, she might be able to set out for members those persons and agencies 
outside of government who were consulted on the bill before the house. That would short-circuit the need for those 
questions to be asked in Committee of the Whole House. 
For the benefit of interested stakeholders, in particular, what has transpired so far is highly unconventional, but it 
is occurring at the insistence of the government. Nevertheless, there are a number of very redeemable features 
about the bill currently before the house, as I flagged to members yesterday when the government was busy tabling 
inaccurate and unreliable documents in this place. In particular, I draw to members’ attention the four key elements 
of the bill that is currently before the house. First, the government would like us to agree to a broad-ranging 



Extract from Hansard 
[COUNCIL — Wednesday, 12 August 2020] 

 p4741a-4761a 
Hon Nick Goiran; Hon Alison Xamon; Hon Martin Aldridge; Hon Alannah MacTiernan 

 [2] 

regulation-making power that would enable certain diseases in certain occupations or certain forms of employment 
to be considered in such a fashion that it would be deemed that the disease that was contracted by the worker would 
have occurred during that particular type of employment. We can spend some time, and no doubt will in due course, 
considering that issue further. I note that it is not necessarily unprecedented for that to occur. As I recall, when my 
party was in government, the then Barnett government introduced a bill in around 2013 that dealt with the issue of 
cancer being contracted by firefighters and, in that sense, prescribed that that particular disease and that particular 
employment were so intrinsically linked that it would be appropriate for those workers not to necessarily have to 
demonstrate that the disease that they contracted was as a result of that particular employment. It would be deemed 
that that was the case and, although it could be rebutted, the onus would have shifted.  
In that respect, in 2013 the Barnett Liberal government set a precedent for this type of approach that is now being 
taken by the McGowan government. However, there is one significant difference. The McGowan government’s 
approach with this bill is to use a broad-ranging regulation-making power rather than specifying particular diseases 
and forms of employment in the principal act or, indeed, in a schedule to that act. We will look at that more closely 
when we consider the matter in Committee of the Whole House. Certainly, from my perspective, I have no objection 
to a particular disease and a particular form of employment being correlated in that fashion. I do, however, have 
a concern about it being done by way of regulation. It is not apparent to me, Minister for Regional Development, 
why it is necessary for this to be done by way of regulation and why it cannot be included in either the principal 
act or a schedule to that act. 
I understand that in some sense the government is concerned that health workers and the like, particularly those 
who have been working in hospital settings, are at a heightened risk of contracting COVID-19 and that it is the 
government’s view that it would like to correlate that disease—COVID-19—with that particular form of employment. 
I say again that I see no reason why that cannot be done in the principal act by agreement between members or in 
a schedule to that act. It is not readily apparent why it needs to be left to some broad-ranging regulation-making 
power. That is not the approach that has been taken historically with our workers’ compensation legislation, yet it 
is the approach being taken in this instance. I seek an explanation for that, minister, and, indeed, whether other 
diseases and forms of employment are under active consideration to be included in such a regulation. 
The second matter the bill attempts to address is to discontinue the notion of a termination day. I will speak at some 
length about that in a moment. The third thing the government seeks to do with the bill is to change the periodic 
indexation methodology. Again, I understand that the government is looking to do that by way of a regulation-making 
power. It is another one of the broad regulation-making powers proposed in the bill. I again ask the Minister for 
Regional Development for an explanation of why it is necessary for the house to agree that that be done by way of 
a broad regulation-making power and not otherwise enshrined in the act. The fourth thing the bill appears to do is 
to deal with electronic service. I understand that the legislation will allow for a broader use of modern communication 
methods to serve documents. I think that this will have the benefit of speeding up some of the otherwise cumbersome 
processes that can also sometimes unnecessarily drive up costs in the workers’ compensation system. They appear 
to be the four key elements that this bill seeks to achieve. 
I want to spend a moment dealing with the discontinuation of the termination day. On 24 June, the Minister for 
Industrial Relations, the member for Cannington, introduced the first iteration of the bill, not the bill currently 
before the house. In his second reading speech he said, and I quote Hansard — 

The bill also removes what is known as the “termination day”. This is an additional and more restrictive 
statutory time frame to the general limitation period that applies to common law claims for personal injury. 
Some workers have experienced problems obtaining impairment assessments from approved medical 
specialists due to the availability of specialists and social distancing requirements during the COVID-19 
response. This is problematic for workers pursuing common law damages because they must have an 
impairment assessment completed and lodge the assessment and election to pursue common law by the 
“termination day”. This is generally 12 months from the workers’ compensation claim date. 

I pause to note that that is true. It is generally 12 months from the workers’ compensation claim date, but it would no 
doubt assist the house if the Minister for Regional Development could indicate the circumstances in which that is not 
the case. It is one thing for the minister to say that it is generally 12 months from the date of the workers’ compensation 
claim, but obviously that indicates that there are circumstances in which that is not the case. Nevertheless, on 
24 June the Minister for Industrial Relations went on to say — 

Although the procedural requirements to elect to pursue common law damages based on an impairment 
of at least 15 per cent will remain, the “termination day” will be removed. The only time constraint on 
workers commencing common law proceedings will be the general limitation period that already applies 
to common law claims for personal injury. The removal of the common law termination day is also being 
brought forward from the rewrite of the workers’ compensation legislation and was broadly supported by 
stakeholders as part of WorkCover WA’s review of the Workers’ Compensation and Injury Management 
Act 1981. 
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This brings about a number of interesting questions. First, the Minister for Industrial Relations indicated that the 
government will bring forward an element of the rewrite of the workers’ compensation legislation. Why is that the 
case? Why are we bringing forward the discontinuation of the termination day, which is, incidentally, an element 
that has my full support? Why are we bringing forward that particular element at this time and nothing else of the 
rewrite of the workers’ compensation legislation? Indeed, a second question arises from that: what is the status of 
the rewrite of the workers’ compensation legislation? We have been hearing a lot about it over the last three and 
a half years, yet I am unaware of the current status of the rewrite of the workers’ compensation legislation. In 
particular, it would be useful for us to know whether it is imminent and, dare I say, Minister for Regional 
Development, there is a desire within government to perhaps expedite that legislation. We know what expedition 
means when it comes to this government. For the benefit of stakeholders who will be considering the comments 
made today on the Workers’ Compensation and Injury Management Amendment (COVID-19 Response) Bill 2020, 
they should be very wary if the government indicates that it will be expediting anything because, as we know from 
the Guardianship and Administration Act, things that the government said in March 2017 that it would expedite 
have still not occurred now, in August 2020. For the benefit of Hansard, that is absolutely the case. The dates that 
I just mentioned were March 2017 and August 2020—more than three years. That is what expedition means under 
this administration. 
Comments made by the Minister for Industrial Relations on 24 June also included the curious statement that this 
particular provision—that is, the removal of what is known as the termination day—was broadly supported by 
stakeholders as part of the review. Members may not have had the opportunity to consider WorkCover WA’s 
“Review of the Workers’ Compensation and Injury Management Act 1981: Final Report”, which I understand was 
prepared and released in June 2014. It is a very substantial piece of work, with at least 225 pages and several 
appendices. The provision in the WorkCover WA report that deals with the termination day is interesting. I will 
take a moment now to take members through what WorkCover actually said on the termination day issue rather 
than the paraphrase given by the Minister for Industrial Relations in June this year. In its report at page 212 under 
a broad heading “Pursuing damages” and a subheading “Termination day”, WorkCover said — 

The Act currently provides access to common law damages for a workplace injury is conditional on an 
injured worker, before the ‘termination day’, electing to retain the right to seek damages. 

That is, indeed, correct. The report goes on to say — 
The termination day is one year after the date an injured worker makes a claim for weekly compensation. 
The termination day can be extended up to a further year in specific circumstances. 

I pause at this point to note that this particular paragraph of the WorkCover WA report is disappointingly misleading. 
With all due respect to the Minister for Industrial Relations, in his remarks in June this year, he at least made an 
attempt to indicate that, generally, the termination day is one year after the date an injured worker makes a claim 
for weekly compensation. At least the Minister for Industrial Relations qualified it by saying that that was generally 
the case. WorkCover WA makes no such qualification; it just makes an absolute statement that the termination 
day is one year after the date an injured worker makes a claim for weekly compensation. To the extent that any 
qualification is provided, it indicates that the termination day can be extended up to a further year in specific 
circumstances. This is why members should be very careful when they read a report prepared by WorkCover WA 
on a review of its very own operation and scheme; in other words, it is not an independent review of the scheme. 
What is, of course, actually the case is that a termination day is 12 months from the date the claim is made on the 
employer, if the claim is admitted. If the claim is pending or denied, it is actually nine months from the date when 
liability is admitted or determined. The circumstances in which an extension of 12 months can be applied for is if 
a worker has not reached what is known as “maximum medical improvement”. Those are important qualifiers and 
perhaps go some way to explain the comment made by the Minister for Industrial Relations in June this year, when 
he said that it is generally 12 months from the date a worker makes a claim for weekly compensation. At least he 
made an attempt to qualify it, unlike WorkCover WA in its report at page 212. 
That said, the WorkCover report goes on to refer to the concept of a termination day and outlines some key 
issues, including — 

• various supporting legislative provisions are complex, difficult to interpret, and impose an administrative 
burden on injured workers, employers, insurers and WorkCover WA. 

I could not agree more with the statement made by WorkCover WA in its report at paragraph 904. It goes on to 
set out more of the key issues with the termination day. It states — 

• ongoing uncertainty about the date from which the termination day commences, whether the notice 
requirement applies to all claims and the service of the notice. This is a particular issue for employers 
and insurers who are required to notify workers of the termination day at a particular time; 
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• a general view 12 months is still an insufficient timeframe to make an election, particularly given 
there are more extensions to the termination day than elections, and the majority of extensions to the 
termination day are due to the worker’s condition not being stable to make an assessment of WPI; 

• the interaction and potential conflicts with the 3 year limitation period for personal injury in the 
Limitation Act 2005. There has been some judicial criticism of the constraints imposed by the 
termination day; 

• the significant regulatory burden associated with registration of applications to extend the termination 
day and disputes about the circumstances. 

These are the key issues that WorkCover WA has identified. 

In the analysis by WorkCover in its review in June 2014, it referred specifically to the intersection with the 
Limitation Act 2005. It states — 

The Limitation Act 2005 reduced the limitation period from 6 to 3 years. Workers’ compensation claims 
now occur in a legislative environment where there is a shorter period to pursue common law damages. 
The reduced timeframe provides for a more effective balance between the interests of the parties and 
challenges the basis for further time constraints on a worker’s ability to seek damages. 

I pause there to note that the Limitation Act 2005, to which WorkCover WA refers, was brought in by the last Labor 
administration in the state of Western Australia. I cannot recall specifically whether it was under Premier Gallop 
or Premier Carpenter, but that does not much matter. What I do recall is that the Attorney General at the time was 
the only Attorney General during the time of that administration. Members may not be aware that the outcome of 
the Limitation Act 2005 was a reduced period of limitation, from six years to three years. That created a gross injustice 
for minors—that is, people under the age of 18, or children, in Western Australia. Under the previous provisions, 
a child in Western Australia had six years after they reached majority—that is, after they reached the age of 18—
in which to launch any common law action; six years after they turned 18. In 2005, the former Labor administration 
brought in a system that required a person who was under the age of 15 to have only six years from the date of incident. 

Hon Alannah MacTiernan: We had this conversation before, didn’t we? 

Hon NICK GOIRAN: The Minister for Regional Development can tell me. Does she think any child in 
Western Australia might be a worker? 

Hon Alannah MacTiernan: I think it would be a bit difficult sometimes. 

Hon NICK GOIRAN: A bit difficult! Does the minister not think any worker would be under the age of 18 in 
Western Australia? 

Hon Alannah MacTiernan: Now you are talking about under 15s. 

Hon NICK GOIRAN: Does the minister think there would be one of them as well? The minister is not too sure. 
She can take it on notice and find out from her advisers. The point is that if it is a child under the age of 15, courtesy 
of the work of the then Labor administration at the time, that child will have a maximum six-year period from the 
date of the incident. A 14-year old would have until the age of 20 to make a claim, but, of course, under the 
previous law they had until the age of 24. The system gets more complex once a child reaches the age of 15, 
Minister for Regional Development, because any claims for people aged 15 to 18 at the time will have to be in by the 
age of 21. That was the result of the work of the previous Labor administration through the Limitation Act 2005. 
I have taken a few moments to underscore that for members, because it is very easy for members to read a line 
from a WorkCover WA report—I make no criticism of WorkCover WA in this regard—that says that the 
Limitation Act 2005 reduced the limitation period from six years to three years. That is in fact true for a person 
who is an adult. However, it is an entirely different situation for a person who is a child. Irrespective of that, a gross 
injustice was created for children in Western Australia through those changes to the Limitation Act 2005. It is 
something that I hope the Commissioner for Children and Young People, in all the years there has been 
a Commissioner for Children and Young People, would have said something about, this gross injustice, but there 
has been absolute silence on this issue. 

I go on to note that WorkCover WA at page 212 of its review report under the headings “Pursuing Damages” and 
“Termination day” says — 

The Discussion Paper proposed the termination day be abolished, — 

That is indeed correct — 

with the Limitation Act 2005 being relied upon to set a 3 year time limit for commencing an action for 
damages. Other aspects of the common law regime relating to procedural requirements, step down 
provisions and monetary limits on damages to be awarded would remain. 
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The WorkCover report at this point then shifts to consideration of the stakeholder submissions. I think the Minister 
for Regional Development will be interested in this. These stakeholder submissions are indeed a significant state 
secret. I do not know whether the Minister for Regional Development has had the opportunity to be informed of 
whom the stakeholder submissions were provided by, but I can tell her that at the moment it is very much a state 
secret, something that I pursued as a government backbencher at the time. 

Hon Alannah MacTiernan: What is the secret, sorry? 

Hon NICK GOIRAN: The stakeholder submissions to the WorkCover WA review. It is a state secret, that one. 
I cannot be overly critical of the minister’s administration, because it is something that happened under the previous 
government. I will say that the minister’s government came in on the promise of gold standard transparency and 
when it comes to these stakeholder submissions, there has been anything but gold standard transparency. This is 
something I have been pursuing for some time. Nevertheless, page 213 of the WorkCover WA report deals with 
this state secret, the stakeholder submissions, and states — 

Stakeholder views regarding the removal of the termination day are mixed, with the majority supporting 
the removal of the regime. 
Stakeholders opposed to the abolition of the termination day argue the change could lead to: 
• increased uncertainty about estimating potential common law exposure; 
• an increase in the duration of claims; 
• workers remaining on compensation longer as the step down in compensation is aligned to the 

termination day; 
• the increased period an employer remains on risk impacting scheme costs. 

Immediately after that, WorkCover WA then recommends the removal of the termination day. Clearly, it has not 
been persuaded by those stakeholders who oppose abolition of the termination day. In that respect, I stand in 
lockstep with WorkCover WA. I am not at all persuaded by those stakeholder submissions; however—this goes 
to the issue of the state secret, Minister for Regional Development—I am going on a paraphrased summary by 
WorkCover WA, which is its four dot points about the reasons why stakeholders oppose the abolition of the 
termination day. I have no capacity to look at the submissions and verify whether the paraphrase provided by 
WorkCover WA faithfully records the objections of those stakeholders. I can tell the Minister for Regional 
Development already that there is no point trying to ask WorkCover WA to release them, because it is stubbornly 
holding them under a metaphoric lock and key and refusing to provide those stakeholder submissions. Thankfully, 
a list is available of certain stakeholders and if members are like me, they can reach out to some of those 
stakeholders and ask them whether they would be willing to provide a copy; I have obtained a copy from many of 
them. But this is something apparently beyond the capacity of WorkCover WA. It prefers the state secret model 
rather than the gold transparency model promised by the McGowan government. That said, on the assumption that 
the WorkCover paraphrasing of the objections of stakeholders is faithful and true, I agree with WorkCover WA. 
I do not think it is persuasive, and we should remove the termination day, which is one of the elements of this bill. 
WorkCover WA in its recommendation then goes on to say — 

While the termination day acts as an additional limitation period and may provide some marginal certainty 
to employers about potential common law exposure the negative impacts of retaining the termination day 
outweigh the benefits. 

Very interestingly, at paragraph 912 WorkCover WA then says — 
The cost impact of removing the termination day will need to be assessed. 

Remember that this particular review by WorkCover WA is from more than six years ago, June 2014. In its wisdom 
at paragraph 912, WorkCover WA has said — 

The cost impact of removing the termination day will need to be assessed. 
Has that been done? Has anyone in WorkCover WA or has anyone in Western Australia done the cost impact 
assessment that WorkCover says needs to be done? Not it “could be” done, it “needs to be” done—it needs to be 
assessed. I wonder whether that was done before this bill was provided to the house. If it has been done, that is 
fantastic and I would ask for it to be tabled. If it has not been done, I would seek an explanation about why nothing 
has been done about something that WorkCover said, some six years ago, needed to be assessed. I would encourage 
that information to be provided during the minister’s reply so that we can expedite the passage of the bill through 
the Committee of the Whole House stage. 
WorkCover WA then goes on in this paragraph to say — 

The cost is not likely to be material as the 15% impairment threshold is the key constraint on the awarding 
of damages which will continue to limit the number of common law claims. 
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That is indeed absolutely the case. I do not know that we should necessarily be proud of that fact, but it is a statement 
of fact. The report then goes on to say — 

Stakeholders opposed to this proposal suggest without the 12 month timeframe for election workers with 
a WPI — 

A whole person impairment — 
of between 15% and 25% would receive compensation longer which will increase costs. The potential 
cost increase is likely to be small as experience has shown: 
• there are very few elections made; 

I pause for a moment to note that what WorkCover has said is correct. Very few elections have been made, and 
maybe those people in this chamber who say that they are very interested in workers’ rights might like to ask: Why 
are so few elections made? Why is it that despite the fact a person might have a whole person impairment of greater 
than 15 per cent but less than 25 per cent it still does not make it an election? They go on to say — 

• one year extensions to the termination day are common (almost double the number of elections); 
• very few workers are being paid compensation at the end of the extended period (after two years). 

When I say “they”, in fairness, that is not WorkCover; that is WorkCover paraphrasing what the stakeholders 
opposed to the proposal have said. WorkCover then go on at paragraph 914 to suggest that there are five benefits 
to this recommendation. In summary, WorkCover WA six years ago said that there are five benefits to this particular 
provision that is in the bill before the house at the moment. Firstly, it states — 

• resolution of the conflict with the time constraints in the Limitation Act 2005 and alignment of 
workplace injury with limitation periods for all other personal injuries; 

Well, that is true, sort of, for reasons that I will explain in a moment. Secondly, it states — 
• consistency with other jurisdictions which do not impose additional time constraints in workers’ 

compensation legislation affecting the ability of the worker to receive damages; 
Again, that is, on a literal reading, correct, but the keywords are “time constraints”. What WorkCover does not 
mention at this particular point in time is the ongoing problem with section 93K(4) of the act, which I will address 
in a moment. The third benefit WorkCover has identified about this provision is — 

• removal of the need for an employer to issue a notice to a worker and the associated legal uncertainty 
about the trigger date for the notice and ongoing disputes about how and when it was served; 

It is absolutely correct in that regard. The fourth benefit WorkCover has identified is — 
• simplification of the statute, including removal of complex provisions and medico legal assessment 

costs around the timing of WPI assessments before the termination day, extensions to the termination 
day and special evaluations at the 2 year extended period; 

The last benefit is — 
• significant reduction in the administrative burden on all scheme stakeholders including workers, 

employers, insurers, AMS and WorkCover WA. 
An AMS is an approved medical specialist. In the end, this leads to recommendation 164 by WorkCover in this review 
report of some six years ago. The recommendation is titled “Abolition of termination day”, and WorkCover says — 

It is recommended the termination day regime be discontinued. 
All of which to say that subject to the questions I have posed to the Minister for Regional Development, the 
abolition of the termination day has my support. In actual fact, irrespective of the answers provided by the Minister 
for Regional Development, the abolition of the termination day has my support. But it begs the question, as I say: 
what is happening with regard to the review? In addition, it also brings about the question of the issue with 
section 93K(4). WorkCover has suggested that that section effectively needs to be enshrined. This is some level 
of trickery, perhaps we could say, from WorkCover, because up until now it has appeared to be very sympathetic 
towards the concerns of workers and the complexities there, certainly with respect to the termination day issue. 
But then WorkCover brings on this issue to do with the commencement of proceedings and seeks to enshrine 
additional stumbling blocks for workers. Here, WorkCover says — 

Section 93K(4) sets out certain procedural and threshold requirements if the court is to have the power to 
award damages. 

In other words, WorkCover is saying that before a court can make an award for damages, particular procedural 
steps need to be satisfied. Indeed, that is correct—four procedural steps need to be satisfied. The first step is that 
the worker elects, in the manner prescribed in the regulations, to retain the right to seek damages. The second step 
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is that the director registers the elections in accordance with the regulations. The third step is that court proceedings 
seeking damages commence after the director gives the worker a written notice that the director has registered the 
election. The fourth step is that the court has been satisfied that the worker’s degree of whole-person impairment 
is at least 15 per cent. Recommendation 166 in WorkCover’s review of the act says that it wants to enshrine this, 
when in actual fact the fair and just position would be for a worker to be able to commence the court proceedings 
if the three-year limitation is about to expire while they are satisfying this complex WorkCover regime. It is quite 
something for WorkCover to suggest that a worker should be barred from making a workers’ compensation claim 
just because the director at WorkCover has not registered the election in accordance with regulations. Why should 
a worker have their rights for compensation conditional or subject to whether a director does his or her job? That 
should not be enshrined in legislation. That should not be a criterion. Yes, I accept that the election should be 
registered by the director, but that should not be a condition precedent to whether a worker gets to issue a writ and 
commence proceedings. 

The review goes on to say that the worker should also have to elect in the prescribed manner to retain the right to 
seek damages. That shows a real misunderstanding of the time-imperative nature of when the writ needs to be issued. 
If a writ needs to be issued within the three-year limitation period, and the limitation period is imminently going 
to expire, a worker does not have time to muck around with getting a medical assessment of at least 15 per cent 
impairment, making sure they have elected in accordance with the bureaucratic process that has been established for 
them and then basically hope and pray that the director actually does their job and registers the election in accordance 
with the regulations. That is not fair and reasonable. Although I applaud WorkCover for recommendation 164 in 
its report, I very much distance myself from its recommendation 166, which says — 

It is recommended the new statute require the common law threshold and procedural requirements be met 
in relation to an injury prior to the commencement of proceedings for damages. 

I cannot support that. I do not know whether that is going to be in this famous rewrite of the act that we have been 
waiting forever and a day for, but if it is, we will have a long debate about it at that time, because it is unfair, it is 
unreasonable and it is certainly unfair and unreasonable while WorkCover insists on keeping the submissions under 
a metaphoric lock and key as some kind of state secret. It should adhere to the McGowan government’s promise 
of gold standard transparency and ensure that all of the stakeholder submissions are released. I caveat that by 
saying, of course if one of the submitters says they do not want their submission released, it should not be released. 
A stakeholder should at least be given the opportunity for it to be released publicly, and that might even include 
with redactions, whether it be the name of the submitter or some of the content, but for WorkCover WA to continue 
to hide these submissions under the pretence that the process started with the premise of confidentiality is poor, 
not transparent and not accountable. It would not take much for WorkCover, with its massive resources, to contact 
those stakeholders and simply ask them whether they would agree to their submission being made public; and, if 
not, whether they would agree to their submission being made public with the name redacted; and, if not, whether 
they would agree to their submission being made public with the name and some of the contents that the submitter 
is concerned about redacted. WorkCover could easily do that, but it refuses to, and it has refused to do it for more 
than six years. That is to its shame. Nevertheless, the opposition looks forward to the next debate when, presumably, 
the rewrite of the act will be brought forward to the house for consideration. 
I conclude by indicating that the opposition will not oppose the bill currently before the house. I have a number of 
questions for the minister that will be more conveniently dealt with in Committee of the Whole House. As members 
will be aware, I have four amendments on the supplementary notice paper. They are fairly self-explanatory. I will 
not take the time to talk about them now so that other members can have an opportunity to give a second reading 
contribution under these guillotine conditions, but I will outline the basis for those amendments when we get into 
Committee of the Whole House.  
HON ALISON XAMON (North Metropolitan) [5.59 pm]: I rise on behalf of the Greens to indicate our support 
for the Workers’ Compensation and Injury Management Amendment (COVID-19 Response) Bill 2020. In doing 
so, I want to say a few words, recognising that we anticipate and are hopeful that broader reform around workers’ 
compensation legislation will occur at some point in the future. It was certainly indicated to me in the briefing that 
the new bill should be coming relatively soon, although I note that it was not anticipated that it would be subject 
to debate during the fortieth Parliament. The sooner it comes on for debate, the better. Nevertheless, we have in 
front of us today some provisions that I think are a step forward, although I have some reservations about the way 
in which some of the provisions have been constructed, which I will speak about a little further. 
Some areas that have been proposed to be reformed by this bill have been a source of great contention for quite some 
time. I note that the decision to discontinue the common law termination day is a particularly welcome reform. This 
provision has, frankly, caused injustice for workers for a very long time. Workers often have needed to make a decision 
far too early in their recovery from whatever has caused them to go onto workers’ compensation on what is the best 
pathway for them to ensure that they are able to receive an appropriate resolution to their matter. I note that the second 
reading speech talked about the need to change the termination day ostensibly because of the difficulty that COVID-19 
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has presented in people being able to access specialist reports. However, to be clear, this has been a concern for a long 
time. Being able to access specialist reports in particular in a timely way was a problem long before COVID-19 made 
it even more difficult. It has been particularly difficult for workers who have quite complex matters and need to see 
specialists to try to get to the bottom of the extent of their injury or illness and the exact degree of their impairment. It 
is also an ongoing problem for workers who live in remote and regional areas, who find it particularly difficult to access 
specialists. I recognise that this bill has been brought forward in the context of the COVID-19 limitations that have 
been placed on people being able to access specialists, but I would argue that this area has needed reform for quite 
some time. I certainly welcome the greater level of flexibility that changing the termination day presents.  
I also support the provision of periodic indexation of worker entitlements. I think the mechanism by which this 
will occur is more appropriate and provides more flexibility. Again, it is not something that is necessarily needed 
to address COVID-19, but it is certainly a step in the right direction. We will have much more to say generally 
about the issue of electronic service and exchange when we come to address the omnibus bill, but I note that this 
is the way that a lot of notifications are occurring now, so anything that will facilitate people to expedite their 
claims is a step in the right direction. 

I want to particularly make some comments about the provision of regulations to establish a presumption of 
work-related injuries for prescribed diseases. I understand this has been put forward in the context of health 
workers particularly, who may be subjected to extreme viral loads if we end up having a second wave of the 
COVID-19 pandemic, particularly of the proportions being experienced in the eastern states. I recognise that what 
is in front of us today in this bill goes far beyond simply dealing with COVID-19; it is attempting to put in place 
a regime that will make it easier to incorporate not only particular illnesses but also particular classes of workers.  
I am a little torn about this provision and particularly the mechanism that is being proposed to enable that to occur. 
On the one hand, I have very clear recollections of being in this place a decade ago and trying to advocate for changes 
to workers’ compensation around presumptive illnesses, particularly for firefighters and a range of cancers. This issue 
was taken up at the time by the member for Melbourne, the now Greens federal leader Adam Bandt, who led the 
charge at the federal level to try to reverse the onus of proof for firefighters. We had a huge problem with firefighters 
in particular being exposed to a range of chemicals and hazards during the course of their duties and then going on to 
contract a range of cancers, and they were battling to get workers’ compensation to have that addressed. We were 
trying to go through the process here of having that incorporated in the legislation, and it was difficult. We were trying 
to make that case. I remember hundreds of firefighters standing out the front of Parliament House as they tried to get 
justice on this issue, because it was a legitimate concern. I remember hearing from families of firefighters who had 
cancer and who were battling to deal with the workers’ compensation system, and their intense frustration around this. 
On the one hand, I look at the creation of the capacity to incorporate a wider range of workers and illnesses within 
the regulations and I welcome it. I think this is a mechanism that will ensure that we can swiftly bring in train a wider 
range of workers to be able to access workers’ compensation. On the other hand—this is my concern—with 
a regulatory regime, it is easy to include a wider range of workers and illnesses, but it is just as easy to take them out. 
I want to express my concern that the risk in trying to encapsulate an increased range of entitlements for workers 
within a regulatory regime is that they can be taken out just as simply. I want to at least put that on the record, because 
I do not think that is soluble, in the context of this bill, in terms of how we will address that, other than if we were 
to try to go back and, by amendment, specifically put in the bill COVID-19 and the classes of workers we are hoping 
to capture. As I understand it, we may have to reach a broader range of workers. I would certainly appreciate some 
feedback from the minister in her reply to the second reading debate on just how wide it is anticipated we may go, 
particularly in response to COVID-19, and particularly in terms of classes of workers.  
I do not want to go on for too long because I am aware that we have a truncated debate on this bill, but the Greens 
are supportive of this legislation and will be voting for it. I want to see sooner rather than later the broader workers’ 
compensation legislation that needs to come to the Parliament. We know that the workers’ compensation system 
unfortunately fails far too many workers. Even though we have gone through decades of reform in this space, we 
still do not quite have the balance right. It is a difficult nut to crack. I am aware that people are still struggling as 
a result of the statutory system they find themselves in. Nevertheless, the bill certainly deals with some of the arbitrary 
provisions that currently exist within the act, such as termination days. Making it easier for people to access workers’ 
compensation and ensuring that entitlements can be kept up to date in a fairer way are steps in the right direction. 
On those few points, I, too, look forward to the discussion that will arise as a result of going into committee, but 
the Greens support this legislation and look forward to the broader reforms.  
HON MARTIN ALDRIDGE (Agricultural) [6.10 pm]: I indicate that I am not the lead speaker for the Nationals WA 
on the Workers’ Compensation and Injury Management Amendment (COVID-19 Response) Bill. As I indicated 
yesterday, the bill is being handled by my colleague Hon Colin de Grussa. As I mentioned, albeit briefly, in the 
debate last evening on the motion to suspend the temporary order, when the Workers’ Compensation and Injury 
Management Amendment (COVID-19 Response) Bill was introduced on 24 June 2020, I was not initially going 
to take great interest in the bill because it fell outside my portfolio responsibilities. However, before long I found 



Extract from Hansard 
[COUNCIL — Wednesday, 12 August 2020] 

 p4741a-4761a 
Hon Nick Goiran; Hon Alison Xamon; Hon Martin Aldridge; Hon Alannah MacTiernan 

 [9] 

that stakeholders, particularly from the health sector, engaged with me about the bill and then I did some of my 
own engagement on it, which led me to make a contribution here tonight. I had a briefing earlier this week with 
the minister’s office and his advisers, and I thank them for that opportunity. The bill has been given COVID-19 
status by the leaders of this place under our temporary order. As members have already spoken about, the bill does 
a number of things and not all of them are strictly COVID-19-related responses. 
I will quote from the revised explanatory memorandum, which I thank the minister for tabling prior to the 
commencement of debate this evening. In indicating my support for the suspension of the temporary order last night, 
I expressed a concern that perhaps the explanatory memorandum had not been updated since the amendments were 
made in the Legislative Assembly yesterday afternoon. It would appear that that was the case with the tabling of 
this new explanatory memorandum. 
Hon Alannah MacTiernan: Member — 
Hon MARTIN ALDRIDGE: Was that not the case? 
Hon Alannah MacTiernan: Can I just explain it? I got confirmation at the time when you requested it that, in 
terms of the content, it had been updated. But, post-that, a renumbering process took place but the actual content 
of the changes had been incorporated. 

Hon MARTIN ALDRIDGE: Were they Clerk’s amendments as the bill left the Assembly? 

Hon Alannah MacTiernan: They had numbering like 8A and 8AA and they are now 9, 10 and 11. 
Hon MARTIN ALDRIDGE: Okay. To quote from the explanatory memorandum, the four key issues that will 
be addressed with the passage of this bill are — 

1) Providing for regulations to be made which establish a presumption of work-related injury for 
prescribed diseases contracted by workers in prescribed employment. 

That is first and foremost, which I think were the words used by the minister representing the Minister for Industrial 
Relations to describe the primary purpose of this bill in her second reading speech. It continues — 

2) Discontinuing the common law ‘termination day’ which unfairly impacts on the common law 
rights of workers and is an additional and more restrictive statutory timeframe to the general 
limitation period that applies to common law claims for personal injury. 

3) Providing for the periodic indexation of worker entitlements and the applicable methodology to 
be prescribed in regulations, and to protect against any reduction in worker entitlements if that 
would otherwise occur as a result of the indexation method in regulations. 

4) Changes to facilitate electronic service and exchange of certain notices and documents required 
to be sent under the workers’ compensation legislation. 

After those introductory remarks, in the interest of time, I will confine my comments this evening in this time-constrained 
debate to the first of those four limbs. That is certainly the part of the bill that I have had the most engagement on 
and I have engaged with others about. 
The first paragraph of the second reading speech made by the minister in the other place, which was replicated in 
this place, states that the bill will “provide for a number of important and urgent reforms”. I thought that might 
have been updated in the minister’s second reading speech when it was delivered yesterday. When it was introduced 
on 24 June, I made inquiries. Given the bill’s title as a COVID-19 response bill, I thought the government would 
have sought the bill’s immediate passage. It was exactly two months ago today when this bill was introduced into 
the Legislative Assembly on the Wednesday of our last sitting week prior to the winter recess, as I said last evening. 
I am not quite sure that it has been given a COVID-19 priority response, given that today is eight weeks later and 
we are debating the bill for the first time. 
That time has allowed, as I said, a number of stakeholders to engage with me and for me to make some contact 
with other stakeholders. I have concerns about the regulation-making power for presumption of a work-related 
injury. That is the first limb listed in the explanatory memorandum. My concern is that some stakeholders have 
not been captured. Although I talk about stakeholders, I ask the minister—I think other members may have asked 
for this as well—for some understanding of what consultation has occurred. At my briefing on Monday, I was told 
that consultation had been limited. I could understand that to be the case if the government had rushed the bill through 
Parliamentary Counsel’s Office and cabinet to get it introduced, but it was introduced on 24 June 2020 and this is the 
first occasion we are considering the bill. There has been some time post–its introduction in which the government 
could have done some consultation. I am interested to know the extent of the consultation that has occurred. I am 
concerned for two classes of people regarding the provisions in clause 6 of the bill. It is clear, although not certain, 
from the second reading speech that the government’s intention to gazette regulations is to focus on healthcare 
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workers and initially those in a hospital setting. The two classes of people—not necessarily workers—that I am 
concerned will be missed from this regulation-making power are police officers and St John Ambulance volunteers. 
Western Australia has 6 500 police officers and I do not think there would be any argument that they are on the 
front line of the COVID-19 response on behalf of the state. Indeed, the State Emergency Coordinator is the 
Commissioner of Police. Police officers deal with a whole range of situations, including managing quarantine, 
managing checkpoints and having extraordinary powers to deal with people. Just in the last week, I saw some 
vision from other states of the way in which police are engaging in the COVID-19 environment. But, police officers 
are not workers for the purposes of the Workers’ Compensation and Injury Management Act. How will the 
government respond, if it needs to, to provide these types of presumptions when a workplace injury occurs in the 
police environment? I raised that in my briefing and I would like to get some greater understanding of it. 
St John Ambulance volunteers are the other class of person that I want to talk about. I feel they have been missed by 
this bill and again cannot be covered by it. There are some 9 000 St John Ambulance volunteers in Western Australia. 
Again, I do not think anyone could argue that they are not on the front line of the COVID-19 response. If we are 
talking about healthcare workers in a hospital setting being the priority, I would think that ambulance officers find 
themselves in higher risk environments that are not in a hospital setting. They deal with patients without positive 
pressure rooms or a similar level of personal protective equipment that can be found in a hospital environment. 
They are in the back of an ambulance with a patient. I think the St John Ambulance service has done a remarkable 
job, as it always does, but I wonder to what extent the government has turned its mind to healthcare workers that 
fall into a class such as St John Ambulance volunteers. There is a significant number of them—9 000, as I said. 
When the former government amended the act to deal with firefighters and listed a number of cancers, it also made 
a commitment at that time—I cannot recall when the commitment was delivered on—in another piece of state 
legislation, which had to then apply similar protections for the volunteer fire and emergency services workers in 
this state. I cannot recall whether that happened early in this term or late in the last parliamentary term, but that 
certainly now has been resolved and there are comparable protections for career and volunteer firefighters. 

I was told at the briefing that New South Wales is the only other state that has moved this way and that other 
jurisdictions have used a different process. They have made a declaration. I did not have time to get into the 
advantages or disadvantages of that, but I am told that there are disadvantages associated with using declarations. 
I do not even know whether we can do that, but New South Wales has moved that way. I had an opportunity this 
week to look at the New South Wales Workers Compensation Act 1987, and saw that it has taken quite a different 
approach in the way that it has moved to include these protections within its legislation. It is very specific in that 
it relates to COVID-19 and it is also very specific in that the prescribed employments are all found within the act. 
It could be that this has a time-limited application as well. Certainly, one of the concerns that has been raised with 
me by stakeholders is the broad-ranging regulation-making power contained in clause 6 of the bill, keeping in 
mind that it is also retrospective. I will come to that in a moment. 

The regulations were foreshadowed in the second reading speech. The minister said last evening that the bill will 
enable regulations to be made with retrospective operation from 16 March 2020, the day of the first COVID-19 
emergency declaration in Western Australia. I will make a couple of points about that. This obviously signals the 
government’s intention to draft regulations with retrospective application from 16 March, which is the first day 
that a state of emergency was declared in Western Australia. That is how I interpreted that part of the second 
reading speech. Two questions arise from that. I think I know the answer to the first question, which is that the bill 
does not constrain the retrospectivity to 16 March. As far as I can see, the regulation-making power is completely 
unrestricted. The government could go back a month, a year, 10 years or 100 years and prescribe the regulation 
retrospectively. Another thing that concerns me with the 16 March retrospectivity is that although I understand the 
linkage to the first day of the state of emergency, did we not have any coronavirus cases in Western Australia prior 
to the first day of the state of emergency, being 16 March 2020? I honestly do not know the answer to that question, 
but if the answer is that there were cases in Western Australia prior to 16 March but that was the day on which the 
state declared a state of emergency, what will happen to those workers who may have been exposed to COVID-19 in 
a work environment? Perhaps they were healthcare workers working in a hospital setting. Will they be excluded 
from coverage under the government’s intention to prescribe regulations through this provision? 

I have spoken about consultation. Hopefully, the minister can elaborate on that in her reply or when we consider 
clause 1 of the bill. I also asked at the briefing about the level to which the government has engaged with insurers, 
particularly in regard to the clause 6 regulation-making power and whether it will have an impact, whether any 
actuarial assessment has been done and whether it is likely that any premiums will increase. These things were heavily 
modelled and understood when we dealt with the legislative change to deal with firefighters, because not all of 
them were employed by the state; a number were employed by local government or the private sector. I was told 
at the briefing that the provisions in clause 6 would not have a material impact on insurance premiums and that 
other aspects of the bill were of greater concern to insurers. 
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I was quite surprised when I was told at the briefing that, to date, as far as the government is aware, Western Australia 
has had only one COVID–related workers’ compensation claim. Apparently, that was a pilot returning from 
international travel. I thought that was interesting and that there might have been more than that. Given that, as 
outlined in the second reading speech, it is the government’s intention to focus on healthcare workers in the hospital 
setting, the majority of whom will be in public employment but some will be in private employment, I thought 
that we would perhaps have seen a more significant number of workers’ compensation claims. I have confirmed 
that there have been no claims from healthcare workers for workers’ compensation arising from COVID-19. I thought 
that was an interesting point because, in some respects, this bill will make sure that we are ready to respond to 
those circumstances as much as it will be responding to those people. It would appear on the numbers that I have 
been provided that there is not a significant issue at this time with respect to the number of claims arising from 
COVID-19. I suggested at the briefing that the government, as a model employer in the public service and probably 
the majority employer of those who will most likely be exposed to COVID-19 in the work environment, would 
honour the COVID-19 claims. It will be interesting to see whether the minister has any data to put on the record 
that is different from the data I have on that. 

I believe that there are amendments listed on the supplementary notice paper at clause 2. Apart from sections 1 and 2, 
clause 2 allows for the commencement of the rest of the act to be on a day fixed by proclamation. Obviously, the 
government needs to draft regulations. I was told that it has not drafted them and I was not able to be provided with 
a draft of the regulations or get an understanding of their intention beyond what is contained in the second reading 
speech, as I highlighted earlier this evening. I was told that it will be weeks before the regulations are ready for 
gazettal. Obviously, other parts of the bill are to be proclaimed. I hope the government is at a more advanced stage 
than what I have just explained, because we were told in the second reading speech that these were urgent reforms. 

I have already asked the government about the St John Ambulance service. It has been confirmed with me that the 
state has not had any engagement with St John Ambulance on this bill. That surprises me, because the paramedics 
are the workers who would fall under this bill. I am also advised that the volunteers, who would fall outside this 
bill, have not been engaged by the state on this bill. Essentially, we will be creating a two-tier protection system 
for paramedics and ambulance officers. Those who are employed by St John Ambulance will potentially receive 
protection under the regulation-making power, but those volunteers, all 9 000 of them, will not. On that point, 
I asked a question yesterday of the parliamentary secretary representing the Minister for Health about the way in 
which the state has supported St John Ambulance to build capability during the COVID-19 response. Although 
I was told that the state has provided support, detail of that support was not given in the answer to that question.  

The other concern that I have is what the government’s view is on community pharmacies. Obviously, pharmacy 
workers are not healthcare workers working in a hospital setting, but they come into regular contact with people, 
patients and, particularly, sick patients. What is the government’s view? Has it consulted with the Pharmacy Guild 
of Western Australia? Is it the government’s intention to prescribe regulations that would include community 
pharmacy workers as prescribed employees? 

New South Wales has taken quite an extensive approach. It has included the retail industry; the healthcare sector, 
including ambulance officers and public health employees; disability and aged-care facilities; educational institutions, 
including preschools, schools and tertiary institutions; police and emergency services, including fire brigades and 
rural fire services; refuges, halfway houses and homeless shelters; passenger transport services; libraries; courts 
and tribunals; correctional and detention centres; restaurants, clubs and hotels; the construction industry; places of 
public entertainment or instruction, including cinemas, museums, galleries, cultural institutions and casinos; the 
cleaning industry; and any other type of employment prescribed by regulations. Those are the prescribed types of 
employment contained within the New South Wales Workers Compensation Act 1987, with a regulation-making 
power to prescribe other classes of employment.  

I would be interested to get some clarity around where the government will go with this and its commitment to 
consult with some of those sectors. To be honest, I thought some more of that would have occurred during the recess 
between 24 June and 12 August, when the Legislative Council was not considering the content of this bill. I would 
be interested to know why we have taken quite a broad-ranging approach in clause 6 of this COVID-19 response 
bill, as opposed to taking a similar approach to that of New South Wales, which is dealing with the COVID-19 
issues, but parking the broader aspects for the review of the Workers’ Compensation and Injury Management Act, 
particularly in light of what will be a very constrained debate. Although 120 minutes might be sufficient for a second 
reading debate and a ministerial reply, 60 minutes in Committee of the Whole will be a very constrained time within 
which to understand or seek clarification of some of the concerns that have been expressed by me and others, and 
those in the industry who feel that they have not had a degree of consultation with the government or, indeed, those 
people who might be equally exposed to COVID-19 or other diseases, but are not workers according to the definition 
of the Workers’ Compensation and Injury Management Act in Western Australia. I do not want to delay the house. 
Hopefully, if we wrap up the second reading debate early, the Leader of the House will be generous and maybe 
give us a bit more time in the committee stage of the bill. 
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HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [6.33 pm] — 
in reply: I thank members for their support for the legislation. I think it is support. I certainly acknowledge that 
Hon Alison Xamon has, on behalf of the Greens, given very fulsome support. Hon Alison Xamon expressed some 
concern about us incorporating the rebuttable presumption provisions within regulations, because if we could put 
them in by regulation, we would be able to take them out. I think, as a practical matter, that is not likely to be 
of such concern because when people already have an entitlement, if that entitlement were to be removed, they 
would certainly bring that to the attention of lawmakers, and the disallowance power would very much be 
activated. I appreciate the concern, but I think that as a practical matter it will not be a major concern. I recognise 
that Hon Alison Xamon has been concerned about firefighters and their exposure, and the work that she has 
done to get rebuttable presumptions related to some of their exposures. 

I will just quickly go through some of the issues raised by Hon Nick Goiran. First of all, he wanted to know what 
the consultation was. Obviously, there has not been a formal consultation process about the small number of 
changes for two reasons. One reason is that many of the issues covered in this bill have been brought forward from 
the extensive rewrite of the act and, as the member is aware, there have, over many years—since 2012 and very 
much since 2014—been very extensive consultations on that legislation. I refer to the particular issues of urgency. 
We have certainly had discussions with the Australian Medical Association, the Australian Nursing Federation, 
the United Workers Union and the Health Services Union. They have all committed their support in writing and, 
indeed, their insistence that such legislation be implemented. They are seeking that protection. The member spoke 
of the amendment that was made in the other place. That amendment was of a minor nature. I have been told by the 
advisers that that amendment was discussed in all the briefings some two weeks ago so it is not as if the amendment 
was brought to people’s attention only yesterday, when the bill was being debated; and that that amendment was 
a very minor, but important one. In the deletion of the termination day, it appeared that one of the unintended 
consequences was that people whose condition had not stabilised by the erstwhile termination day would not have 
the opportunity to seek a special evaluation of their status, which would be to the detriment of the worker. Rather 
than delete that provision, we rewrote it and ensured that it was not linked any longer to a termination day.  

Then, of course, the member asked why we are doing this via a regulatory power and not hardcoding that in the 
legislation. Let us reflect upon the contribution by Hon Martin Aldridge. He came up with all sorts of new classes of 
persons who we might want to add. To us, that reconfirmed the importance of having flexibility to deal with not only 
other occupational diseases and conditions such as those referred to by Hon Alison Xamon, but also further classes 
of employment, if the circumstances justify it. We believe that the need to have flexibility and to be responsive is 
a critically important index. Presumptive diseases are made through regulations in New South Wales, Tasmania, 
the Australian Capital Territory and the Northern Territory. In Victoria, they are made by virtue of an executive 
order. We will obviously make these through a regulatory power, and of course there will be a disallowance ability. 

I know that Hon Nick Goiran often travels to the beat of a different drum from the rest of his party. However, it 
will interest members to note that on 22 September 2015, Hon Kate Doust, as she then was — 

The PRESIDENT: Still is—I have not changed my name, minister! 

Hon Michael Mischin interjected. 

Hon ALANNAH MacTIERNAN: She is still honourable. Hon Kate Doust, as an opposition member at the time, 
asked the then Minister for Commerce, Hon Michael Mischin, whether he intended to harmonise the list of 
WorkCover’s deemed diseases. Hon Michael Mischin replied — 

The drafting of a new workers’ compensation statute is underway. One of the legislative amendments 
will see all deemed diseases prescribed in regulations. The “Deemed Diseases in Australia” report will 
be considered as part of the development of regulations under the new act. 

Obviously in previous Parliaments, when the opposition was in government and was responsible for making workable 
legislation, it believed strongly that the rebuttable presumption provisions should be enshrined in regulations. 
Therefore, we hope that we will get support from the opposition in continuing that very sensible policy. 

The member was keen to talk about the discontinuation of the termination day. I thought that he prefaced his 
remarks by saying that he strongly supported and had advocated for some time for the removal of the termination 
day. However, he also seemed to be quite concerned that there was some dissonance between the statements of the 
minister, who said that the termination day was generally 12 months from the date of claim, obviously recognising 
that in some circumstances that was not the case, and some of the statements by WorkCover, which he felt had not 
been so complete. I do not really understand what turns on this for the member, given that he wholeheartedly 
supports its removal, but I understand that it is 12 months from the date of claim, but nine months from the claim’s 
acceptance or determination by an arbitrator if the claim is not accepted within a three-month period. I also understand 
that the termination day can be extended if a worker’s condition had not stabilised, or if the employer had failed 
to notify the worker in time about the termination day. Most extensions relate to the worker’s condition not being 
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stabilised, and that is about 1 200 cases a year. The member is quite right—it is not always the case. Hopefully that 
will satisfy whatever point the member was making. 

The member suggested that the government has gone beyond simply making COVID-19 for health workers 
a rebuttable presumption and has brought forward matters such as the abolition of the termination day. Bear in 
mind that when this work was initially done, we were more deeply in the grip of COVID, and people were having 
difficulty getting to see their specialist. The argument was that because of the constraints that were imposed during 
lockdown, people were finding it difficult to advance their case; therefore, it probably would be simpler to bring 
this forward, because the processes involved in electing to pursue a common law claim by the termination day 
were exacerbated during the pandemic. We now have COVID very much under control. However, we cannot have 
hubris here. It is possible that we will have a second wave. We hope we do not, but, in any event, we want to make 
sure that we put this modernisation in place. Given the member’s wholehearted and long-term commitment to the 
abolition of the termination day generally, I would expect that the member would support that. 

The member asked when the major bill will be brought forward. The member would appreciate that this matter 
has been underway for some time. It was worked on during the eight and a half years of his government. In 2009, 
we had the start of a review. Some legislation was moved in 2011. The major work on the rewrite was started in 
2014, but for some reason or other the bill was never drafted or finalised. We have now picked that up. As members 
would be aware, last year we introduced some amendments to increase the penalties. We have brought forward 
some of that work. I am advised by the Minister for Industrial Relations that it is hoped that the consultation draft 
of the new bill will be ready in a couple of months, and there will be opportunity for everyone to be consulted 
on it. 

The member also raised the issue of access to the submissions. The member has spent a lot of time over the last 
six years trying to get access to the stakeholder submissions. Minister Johnston has committed that unless the 
submissions that we receive have been specifically requested to be kept confidential, they will be made public. 
The difficulty we had in making public the submissions that came in under the previous government is that that 
had not been canvassed at the time those submissions were made. We will bring our gold-standard transparency 
into play by making it very clear to people that the submissions will be made public. Unfortunately, we cannot 
retrospectively change all of the actions that were taken under the previous government. 

The member asked about the cost of discontinuing the termination day. I note this question in the context of the 
member’s wholehearted support for the removal of the termination day. The advice I have received is that the 
financial impacts of the termination day removal are likely to be minimal. The termination day is currently 12 months 
but is often extended by a further 12 months. Although the termination day will be discontinued, all common law 
claims will continue to be subject to a three-year limitation period. I acknowledge that if children under the age of 
15 are working, it may be longer than that, but it is generally three years, and the existing 15 per cent whole-person 
impairment threshold will still apply. The advice is that it is not anticipated that this will have a very significant 
impact on the cost of the system; in fact, it might reduce the overall cost of procedures. 

Hon Martin Aldridge said that various health workers have reached out to him. Certainly, those health workers 
who reached out to us are very keen for this legislation to pass. I am not sure what the member’s point was. This 
bill was introduced in the last sitting week of the Legislative Assembly in which a variety of other COVID-19 
legislation was being dealt with. It was dealt with on the first day of the spring session by the Legislative Assembly 
and was introduced into this place immediately thereafter. We would have been happy to have debated it last night 
had we been allowed. 

Hon Nick Goiran: You didn’t have your documents in order. 

Hon ALANNAH MacTIERNAN: I think the numbering could have been made available for you. 

Hon Nick Goiran: Apparently not. 

Hon ALANNAH MacTIERNAN: I am sure that the member’s fine forensic legal mind would have been able to 
deal with the fact that clause 8A has been renumbered as clause 9. 

The PRESIDENT: Minister! 

Hon ALANNAH MacTIERNAN: I do not think that would be beyond the member’s intellectual capacity. 

The PRESIDENT: Minister! I just want to remind everyone that this is a time-limited debate. You are providing 
a reply and I hope that you do not get distracted by unruly interjections. 

Hon ALANNAH MacTIERNAN: Thank you. I can advise Hon Martin Aldridge that paramedics, ambulance 
officers and registered pharmacists will be covered. Additional occupations can be added if it is found that a much 
greater risk is such that a rebuttable presumption is warranted. 
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I want to pick up on the phrase “viral load”, which was mentioned by Hon Alison Xamon. There is no doubt that 
health workers dealing with patients for many hours of the day are most likely to contract COVID-19. More than 
1 000 healthcare workers in Australia have contracted COVID. We cannot compare those workers with workers 
who might have very intermittent contact with people infected by COVID. However, because we are supporting 
this as something that is to be dealt with through a regulation-making power, then we can deal with it. But certainly 
some of those classes of workers—paramedics, ambulance officers and pharmacists—will be covered. 

It is true that police officers are not covered by workers’ compensation legislation. They have another scheme that 
some argue probably serves them better than workers’ compensation would. Volunteers are also not covered by 
this legislation because it is designed to apply to a working population. Presumably volunteers will be covered by 
their various insurance schemes. It is not true to say that we are disinterested in the circumstances of those people; 
they are not things that we can deal with by way of amendments to workers’ compensation legislation because 
they are not covered by workers’ compensation legislation. 

Having said that, I thank members for their contributions. I hope that this bill is supported and we can get it through 
the house this evening. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Matthew Swinbourn) in the chair; Hon Alannah MacTiernan (Minister for 
Regional Development) in charge of the bill. 

Clause 1: Short title — 

The DEPUTY CHAIR: Members, we are in committee dealing with the Workers’ Compensation and Injury 
Management Amendment (COVID-19 Response) Bill 2020. The copy of the bill I have is 197–2. I also note that 
we have supplementary notice paper 197, issue 2, dated Wednesday, 12 August. 

Hon NICK GOIRAN: The Deputy Chair has quite rightly identified that the supplementary notice paper before 
us is issue 2. I know that the Minister for Regional Development will be delighted by what I am about to say. There 
is a second issue of the supplementary notice paper because of the situation that the Minister for Regional 
Development just so easily dismisses; that is, the incompetent explanatory memorandum that was tabled yesterday. 
The Minister for Regional Development seems to think that the numbering of the bill is just a mere triviality. 
However, it materially affects the amendments that a member wants to move. For example, the amendment under 
my name on the supplementary notice paper at the moment, which is new clause 15A, under the former version 
proposed would have been new clause 13A. That is a material difference. All these things would have been avoided 
if the ordinary standing orders were applied and we could deal with this matter on a one-calendar-week basis, but, 
as members know, the government has decided that that is unacceptable. This is a matter of great urgency and the 
bill must absolutely pass no later than Wednesday, 12 August. That, of course, will take place at some stage later 
this evening. 

My question to the minister is: in the second reading reply, the minister touched on a number of questions that 
I raised in my second reading contribution. One was with respect to matters that arise from the June 2014 WorkCover 
review. Can the minister advise the chamber which of the clauses that we will be dealing with this evening address 
matters that arise from that June 2014 WorkCover review? 

Hon ALANNAH MacTIERNAN: I am advised that it is everything other than the rebuttable presumption provision. 

Hon NICK GOIRAN: Is there just one clause dealing with the rebuttable presumption provision? 

Hon ALANNAH MacTIERNAN: I believe that it is contained almost wholly in clause 6. 

Hon NICK GOIRAN: Let us put to one side, for example, clauses 1 to 3. Perhaps we can carve out clause 6 that the 
minister identified and clauses 1, 2 and 3. I understand that the rest deal with matters arising from the June 2014 
WorkCover review. The minister will recall that during my second reading contribution I spent some time dealing with 
the deletion of the termination day. To the extent that the clauses do that is plainly consistent with recommendation 164 
in WorkCover’s review. Other than recommendation 164, are any other recommendations in the WorkCover review 
being implemented in this bill? 

Hon ALANNAH MacTIERNAN: There are the provisions in relation to electronic service and facilitating electronic 
processes, which is contained in clause 15, and also a provision relating to indexation. So we can move forward on 
this, I will just say that we have given reasons why we believe that the whole situation of the COVID pandemic, as it 
was at the time we were contemplating this legislation—which, unfortunately, may again happen one day—warranted 
us bringing this forward. Meeting some of the complexities around the termination day was made more difficult 
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during lockdown by difficulties accessing medical and legal services, and also the need for electronic transfer. If ever 
there was a time that showed we needed to make transactions electronically rather than in person or on paper, it was 
certainly the COVID-19 pandemic. With regard to the indexation provision, there was a very real possibility that the 
various measures, CPI and the different indexation provisions, might come down because of the massive economic 
impact of the COVID pandemic and this would have the effect of reducing overall entitlements. 

Hon NICK GOIRAN: The minister has drawn clause 15 to our attention, which deals with the electronic service 
requirements. Which recommendation in the WorkCover review recommends that that be done? 

Hon ALANNAH MacTIERNAN: When we go into that degree of detail on specific clauses, I believe it is more 
appropriate for us to discuss that when we deal with those specific clauses. 

Hon NICK GOIRAN: I will reserve that question until clause 15. 

The minister mentioned indexation. She has dealt with clause 6 and the rebuttable presumption provision. We have 
dealt with the issue of the termination day, which clearly begins from clause 7 onwards. The minister has kindly 
drawn to our attention clause 15, which relates to the electronic service. Which clause is relevant to indexation 
and, obviously, a subsequent recommendation from WorkCover? 

Hon ALANNAH MacTIERNAN: The indexation provisions are in clause 5 of the bill. 

Hon NICK GOIRAN: In my second reading contribution, I referred to an extract from the WorkCover review. 
I am quite happy to deal with it now or, if the minister prefers, we can deal with it when we get to the termination 
day provision. 

Hon Alannah MacTiernan: I think that is better. 

Hon NICK GOIRAN: I will defer it to that stage. 

The title of the bill indicates that the bill is a response to COVID-19. Will the provisions last beyond the state 
of emergency? 

Hon ALANNAH MacTIERNAN: Yes, they will, as we are increasingly understanding, if only for this reason: 
the long-term effects of COVID-19 can last many years, so we would see the need for a COVID-19 protection. 
I think the member is arguing that this bill is not really a COVID-19 bill; it is a broader bill. The reason this bill has 
to be brought forward, taken out of the legislation and dealt with now and appropriately as part of a COVID-19 
bill is that the need for urgent action in advance of the major rewrite has directly come from the pandemic. All the 
provisions that we have referred to—the need to act on the rebuttable presumption, the need to act on electronic 
servicing, the need to act on indexation and the need to act on the termination day—are all connected to the arrival 
of the pandemic on our shores. I really hope that we do not have silly semantic debates about a type of bill. There 
are very clear reasons that each of those four components are part of a COVID response and why we have brought 
this legislation forward. Without the need for a response to COVID-19, all these provisions would have been 
included in the legislation that will be brought forward. We hope that the consultation draft of the bill will finally 
be ready in the next couple of months. 

I ask members to support the bill. The whole rationale and why each and every element of this legislation is 
being brought forward now is to deal with the COVID pandemic. Will it have consequences? Will it endure 
beyond that? Of course it will. It is important. I think it has a very appropriate title to indicate and explain, I guess, 
why it has been brought forward from the broader omnibus legislation that normally would have contained all 
these provisions. 

Hon NICK GOIRAN: I think the minister made a good point. I can certainly see the connection to COVID-19 
and the termination day. As she advised the chamber earlier, at the height of the pandemic there was certainly 
some difficulty for workers getting assessed. The minister also made a good point about the connection between 
COVID-19 and the electronic service provisions, which I think are self-explanatory. It is also fair that the minister 
made a connection between COVID-19 and the rebuttable presumption provision and the capacity for the 
government, in due course, to regulate which type of diseases and occupations will attract that rebuttable presumption. 
Can the minister advise the chamber how the indexation has anything to do with COVID-19? 

Hon ALANNAH MacTIERNAN: As I explained in the second reading speech, the worker entitlements are 
indexed annually on movements in Australian Bureau of Statistics’ indices, such as average weekly earnings, wage 
price index and consumer price index. Our concern is that without putting in place a protection against a downward 
movement, we could exceed those indices and fall into negative territory, therefore affecting the cap on the worker 
entitlements, which would result in workers receiving reduced payouts. This provision is very clear. This is not just 
theoretical. It is quite possible that this indeed will happen. If we look at the projected impact, particularly now, 
of the Victorian situation, which is a significant part of the economy, it will have some impact potentially on all 
of these indices. This is probably the time when these entitlements are most at risk. We would argue very strongly 
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that the potential economic fallout by way of impact on those indices has a very real possibility of bringing down 
the caps and reducing the ultimate payouts available to injured workers.  

Hon NICK GOIRAN: This will be my final question. I think the minister’s explanation is helpful. In effect, is the 
minister saying that the economic impact of COVID-19 is the link to clause 5 and indexation? 

Hon ALANNAH MacTIERNAN: It definitely is. There is a very real potential for a whole range of these indices 
to move into negative territory because of the impact, particularly now because the Victoria situation will affect 
the national economy. 

Hon MARTIN ALDRIDGE: Minister, I have a couple of questions that were issues I identified in my contribution 
to the second reading debate. It might have been that because I was the last speaker, the minister might not have 
been able to get more advice to more fully respond. In my briefing on Monday, I was advised that the government 
had not begun work on drafting regulations. Has that changed, because on Monday the government could not tell me 
what it intended to include in terms of prescribed employment for prescribed diseases, but the minister mentioned 
two categories tonight: paramedics/ambulance officers and registered pharmacists? Is there a more fulsome list 
that the minister could bring to our attention tonight? I also want to check whether that list extends to pharmacy 
assistants, who are more likely to be face to face with patients than pharmacists. I was told at my briefing that 
community pharmacy was not under consideration. 

Hon ALANNAH MacTIERNAN: No. But the registered pharmacists are under consideration because they have 
more intensive exposure. The exposure of many pharmacy assistants would not necessarily be greater than many 
in the retail sector. As I understand it, ambulance drivers and registered pharmacists will be included at this point. 
Drafting instructions are being prepared, but, as the member would know, there is incredible competition for the 
drafting resources of the Parliamentary Counsel’s Office and it has been a longstanding practice that it does not 
start drafting regulations until the legislation has passed. However, drafting instructions are being drawn up and 
I am advised that ambulance drivers and registered pharmacists will definitely be included. 

As I said, we can have a look, but within this, we have to be guided by facts. We know that for healthcare 
workers—people who work in hospitals—there is very strong evidence of their heightened vulnerability, so for 
them it makes sense. Rebuttable presumption is not designed to capture everyone who might in the course of their 
employment catch COVID-19, but they could still make a claim; it is just that they will not have that automatic 
presumption. That presumption has to be guided in terms of what a person’s actual or likely vulnerability is. That 
is the path that we intend to move down. If, at a subsequent stage, it turns out that there is a factual basis of an 
emerging problem in another category of worker, and provided that those people are covered by the workers’ 
compensation legislation, they can be considered. 
Hon MARTIN ALDRIDGE: Thank you for your explanation, minister; it makes sense. I want to make a point 
about paramedics and ambulance officers. Paramedics are an employee. They are a worker for the purposes of the 
Workers’ Compensation and Injury Management Act 1981. An ambulance officer is a volunteer and is not a worker 
for the purposes of the WCIM act. 
Hon Alannah MacTiernan: Paramedics are ambulance drivers, aren’t they? 
Hon MARTIN ALDRIDGE: They are employees. Ambulance officers, as I know them, are generally volunteers; 
paramedics are their employees. 
Hon ALANNAH MacTIERNAN: Member, just let me explain. Volunteers are not covered and cannot be covered 
under this legislation because this is workers’ compensation legislation. If there is a real-life situation in which 
volunteer ambulance drivers are being affected in some way and their general insurance is not adequate, that issue 
could be looked at, but not as part of this legislation. 
Hon MARTIN ALDRIDGE: That was the point that I made during the second reading debate. I agree with the 
minister that there needs to be some science behind who is prescribed and what the level of risk is. I argue that the 
New South Wales Parliament has taken a very liberal approach to inclusions in prescribed employments. Even if 
a person works at a cinema, then under New South Wales presumptive legislation, they are in prescribed employment. 
Nevertheless, the minister is taking the more scientific approach. 
If the state accepts that paramedics are in, I want the state to do something about volunteer ambulance officers, 
because they should not be discriminated against by the mere fact that they are not employees. The point that St John 
Ambulance made to me is that if it goes to its insurer—I assume that the insurer is the same whether it is for an 
employee or a volunteer—and says that its employee is making a claim for a COVID-19-related injury, the employee 
will have the protection of this legislation to say that it is obviously rebuttable, the presumption being that it is 
workplace related. It is quite common for a volunteer to work alongside an employee paramedic. If the volunteer 
were exposed to COVID-19 or suffered an injury in the workplace, the insurer would say that there was no 
presumption that the volunteer got it from the workplace and that they would need to prove that they did. That is 
the dilemma that St John Ambulance has and I hope that as it is a contractor to the state, the state will be working 
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with St John Ambulance to make sure there is some comparable coverage and that volunteers are not discriminated 
against by the mere fact that they are not workers.  
Hon ALANNAH MacTIERNAN: St John is working cooperatively with the government on this and many other 
issues, but it is a legitimate point. It is an interesting issue. Minister Johnston was briefing us just the other day on 
these issues with occupational health and safety, whereby an employee is working side-by-side with a volunteer, so 
we are certainly very cognisant of that in occupational health and safety. As I understand it, the legislation operates 
in such a way that both entities can be covered, but that is not the case in workers’ compensation. But I will certainly 
ask here that the advisers take this up. I am not quite sure whose jurisdiction that would fall in, whether that is 
a health issue, but I will certainly ask our advisers to take this up and work out what would need to be done to deal 
with that properly under the insurance policies that cover the ambulance officers. 
The DEPUTY CHAIR (Hon Matthew Swinbourn): Members, I note that there is an amendment on the 
supplementary notice paper in the name of Hon Nick Goiran. He has indicated to me that he does not intend to 
pursue that. 
Clause put and passed. 
Clause 2: Commencement — 
Hon NICK GOIRAN: I move — 

Page 2, after line 7 — To insert — 
(b) sections 3 and 15A — on the day after this Act receives the Royal Assent; 

Briefly by way of explanation, the purpose of this amendment is in many respects consequential upon my fourth 
amendment sitting on the supplementary notice paper that seeks to insert new clause 15A, which would bring 
a statutory review provision into the act. It would see a statutory review being undertaken by whomever is in 
government on a five-yearly basis, and the purpose of this amendment at clause 2 is to make sure that the provision 
comes into effect the day after royal assent rather than being left to the government to determine whether it should 
or should not come into effect by way of proclamation. As a simple tidy up, as a result of that, I have also included 
clause 3 of the bill before us, which, self-evidently, can commence the day after assent. 
Hon ALANNAH MacTIERNAN: I think these amendments are completely unnecessary. However, nothing turns 
on them, so we will let them go through in the course of getting on with the job. 
Amendment put and passed. 
Hon NICK GOIRAN: I move — 

Page 2, after line 9 — To insert — 
(2) However if a provision of this Act does not come into operation before the end of the period of 

10 years beginning on the day on which this Act receives the Royal Assent, the provision is 
repealed on the day after that period ends. 

By way of brief explanation to members, this is what I have referred to at certain times as the Mischin amendment. 
It is an amendment that is consistent with the Standing Committee on Uniform Legislation and Statutes Review’s 
124th report, which we had the opportunity to briefly consider earlier today. All this provision seeks to do is to 
ensure that if for some reason the government decides not to proclaim the operative provisions in this bill sometime 
in the next 10 years, the bill will fall away and be repealed. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 3 and 4 put and passed. 
Clause 5: Section 5A amended — 
Hon NICK GOIRAN: Clause 5 is the clause that the minister drew to our attention earlier that she indicated 
implements the indexation provisions, or the indexation provision singular. Which recommendation from the 
WorkCover review of June 2014 is being implemented by this clause? 
Hon ALANNAH MacTIERNAN: It is recommendation 21. 
Hon NICK GOIRAN: Does clause 5 fully implement recommendation 21 in its totality? 
Hon ALANNAH MacTIERNAN: I am just trying to make sure I have the particular recommendation. R21 states — 

It is recommended the annual indexation methodology for the prescribed amount be located in regulations. 
This is what the amendment apparently does. 
Clause put and passed. 
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Clause 6: Part III Division 4B inserted — 
Hon NICK GOIRAN: Clause 6 is a clause that the minister drew to our attention earlier as being the clause that 
implements the rebuttable presumption provision. Which recommendation from the WorkCover review of June 2014 
is being implemented by this clause? 
Hon ALANNAH MacTIERNAN: As I think we pointed out at the beginning, this provision about rebuttable 
presumptions was not included in that review report, but we had an undertaking to this place by Hon Michael Mischin—
I think I read it out before—in which, in answer to a question, he said — 

The drafting of a new workers’ compensation statute is underway. One of the legislative amendments 
will see all deemed diseases prescribed in regulations. 

That answer was given in 2015, so I am advised that that emerged after the review as a result of a commonwealth 
action. Safe Work Australia produced this document, “Deemed Diseases in Australia”, in August 2015, and in the 
following month, Hon Michael Mischin indicated that the impact of that would be that they would make changes 
to the workers’ compensation legislation.  
Hon NICK GOIRAN: I appreciate that there is no recommendation in the June 2014 WorkCover review report 
that deals with this issue, but is there any discussion in the report on that? Indeed, was it included in the original 
discussion paper? Were any submissions received about this rebuttable presumption issue? Did submitters to the 
WorkCover review indicate that it would be a good or bad idea for deemed diseases to be prescribed in regulations 
or was it just completely silent in the discussion paper and the submissions, which, as the minister knows, I have 
referred to previously as the secret submissions? 
Hon Alannah MacTiernan: Do you know it back to front? You FOI-ed your former business colleagues. 
Hon NICK GOIRAN: Be careful. The minister knows that she got herself into trouble the last time she tried that. 
Further, was it included in a discussion within the report? Was it silent at all times? As the minister indicated, the 
first time that it emerged as an issue was in a Safe Work Australia report from 2015. 
Hon ALANNAH MacTIERNAN: As I understand from Hon Alison Xamon, in relation to firefighters it has been 
talked about for a while. We cannot find any evidence that it was discussed in the 2014 report. One of the problems 
that arises when there is such a long time between a report and action is that new issues emerge. The world does not 
stop because a report has been produced. If it takes a very, very long time to translate a report into legislation, more 
issues will emerge. As far as we can see, this did not come out of that but, indeed, it was flagged in Hon Kate Doust’s 
question to the Minister for Commerce at the time that the deemed diseases report seems to have generated that 
interest, but that is as far as we can determine. 

Hon NICK GOIRAN: I appreciate that, minister, with regards to the discussion paper and the final report. My 
question was also about whether any of the submissions received by WorkCover deal with the issue of the 
rebuttable presumption. 

Hon ALANNAH MacTIERNAN: I could not possibly tell the member at this stage. As the member knows, there 
were many, many submissions and we would have to take that on notice. 

The DEPUTY CHAIR: Hon Nick Goiran has the call. 

Hon Alannah MacTiernan interjected. 

The DEPUTY CHAIR: Minister, you either seek the call or I give the call to the person who is doing it. I give 
the call to Hon Nick Goiran. 

Hon NICK GOIRAN: Just to tidy this up, basically there is a commitment from the government that if I ask this 
question on notice through the normal processes, we will get a response as to whether any of the submissions dealt 
with this issue and that we will not get the response, “Sorry, we can’t possibly tell you anything because all the 
submissions are confidential.” 

Hon Alannah MacTiernan: We can certainly tell you whether the matter was discussed. 

Hon MARTIN ALDRIDGE: In her speech last evening, the minister said that it is the government’s intention to 
enable regulations with retrospective operation from 16 March 2020. Were any coronavirus cases confirmed in 
Western Australia prior to 16 March 2020? 

Hon ALANNAH MacTIERNAN: Yes, member. The point the member makes is well made. I am advised, and 
as I think the member indicated would be possible, that we can backdate regulations to an earlier time to deal with 
that. Obviously, the infection rate was very low. We are not aware of any work-related exposures that came prior 
to that date, but there certainly was coronavirus—small numbers—in Western Australia prior to that date. It is 
something that, as the member indicated, might be possible to address. I have undertaken to raise that issue with 
Minister Johnston. We do not think that, as a practical matter, it is going to be a problem because the numbers 
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were so low. We do not have any evidence of worker-contracted COVID during that period, but it is something 
that we have to take into account. 

Hon MARTIN ALDRIDGE: Thanks, minister. I hope the government contemplates that matter during regulation 
drafting because I would hate to envisage a situation in which somebody could fall outside the regime simply because 
they were exposed to the disease a day prior to the regulations coming into effect. 

Before we move off clause 6, I have had the opportunity to turn my mind to what the Minister for Industrial Relations 
said in the other house about volunteers. According to yesterday’s uncorrected Hansard, he stated — 

Under workers’ compensation legislation volunteers are not considered to be workers and are not eligible 
for workers’ compensation so this change will not benefit volunteers. However, equally, their position 
has not changed; that is simply the position they are in now. 

I hope that the frankness of the Minister for Industrial Relations in responding to a question in the lower house about 
volunteers will not be reflected by other ministers who have obligations to volunteers, including the Minister for 
Health, who contracts St John Ambulance to provide ambulance services to Western Australia—the largest health 
jurisdiction in the world. I hope that those ministers take a different approach to volunteers. I raised the issue of 
police officers. New South Wales provides protection for police officers under presumptive legislation. Can the 
minister clarify the state’s position in relation to police officers? 

Hon ALANNAH MacTIERNAN: We would need to get advice from the Commissioner of Police as to how the 
police intend to deal with that. 

I want to clarify Minister Johnston’s point. He was not in any way trivialising the situation of volunteers. He was 
merely saying please do not contemplate holding up or opposing the legislation because it is not doing something that 
it cannot possibly do. It is quite unfair to interpret that in any way as being indifferent to the situation of volunteers. 
Indeed, as I said, quite coincidentally Minister Johnston made a very strong point recently about the importance 
of having volunteers covered by occupational health and safety legislation when they work side by side with workers. 
I cannot tell the member offhand. I am sure that it does not come within Minister Johnston’s bailiwick; it may well 
be something within the health ministry and we might need to get some advice on how to deal with that. I am sure 
that St John’s has not been backward in coming forward in pressing its suit. 

Clause put and passed. 
Clause 7: Section 93L amended — 
Hon NICK GOIRAN: The minister will recall that I mentioned during the second reading debate that in its 
June 2014 report, WorkCover mentioned at page 213, paragraph 912, that the cost impact of removing the termination 
day would need to be assessed. Has this been done? 

Hon ALANNAH MacTIERNAN: As I said, I answered that during the second reading debate. 

Hon Nick Goiran interjected. 

Hon ALANNAH MacTIERNAN: No, I did not try to dodge it. 

The DEPUTY CHAIR: Members, this is not a conversation. Responses are to be directed to the Chair. 

Hon ALANNAH MacTIERNAN: I definitely did not try to dodge it. I made it very clear that the assessment had 
been made. Although there was no forensic study of the cost, the determination was that it is unlikely to have 
a very substantial impact given that in most cases, with those few exceptions, the statutory limit is three years in 
any event and that we have very many cases in which the termination day is extended to a second year. The overall 
assessment was that this would not have a great financial impact on the system without a detailed financial paper 
being done to back up that commonsense assessment. In any event, we believe, as does the member—the member 
passionately believes in the abolition of the termination day—that it is the right thing for working people, so we 
are going to do it. 

Hon NICK GOIRAN: Will the minister table the assessment? I appreciate that she will not have it at her 
fingertips, but will she take that on notice and table the assessment at some stage tomorrow? 

Hon ALANNAH MacTIERNAN: I said quite clearly that we had not done any detailed assessment of the project, 
but we had made a commonsense judgement on the basis that there is a statutory limit of three years in any event 
and that in, I think, the 1 200 cases a year, we see an extension of the termination day to a second year. We do not 
believe that there is any real basis for thinking that this is going to have a significant financial impact. At the same 
time, we made the judgement that this is an unreasonable hurdle to expect injured workers to come through and 
that very often it has just become an administrative barrier and, in some respects, may have added costs because 
1 200 people go through this process each year to get an extension of time to the termination day. 
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Hon NICK GOIRAN: The point is that the government is asking us at this time to agree to the abolition of the 
termination day, which, as the minister has quite rightly pointed out, I support. It is doing so on the basis of 
a recommendation from WorkCover. WorkCover said that the cost impact of removing the termination day will 
need to be assessed, and the minister is now telling me that in the last six years, WorkCover has been incapable of 
doing that particular assessment. The people at WorkCover who make these statements in these review reports 
need to understand that they will be held accountable for those statements. There is no point in telling the people 
of Western Australia that the recommendation of WorkCover is that the cost impact needs to be assessed and 
giving it six years to do it but it does not do it. There is no point in doing that. That is unacceptable. 

The minister quite rightly pointed out that I think the termination day should be expunged, and I do. But my point 
is that if I cannot rely on this simple, basic thing that WorkCover has said in its report at paragraph 912 that a cost 
impact needs to be done and then it does not do it, what other elements in this massive report can I not rely on? 
I expect the information in this WorkCover report to be reliable. I have been asking over a series of years for the 
submissions to be released—for it to open up the submissions that are kept in secret under lock and key—so that 
we can make an assessment of which elements in the WorkCover report are true and faithful and which ones are 
false. That is the point that I am making here. I am disappointed that after six years, no-one in WorkCover has 
been able to find the time to do the cost impact that they said needed to be done. They did not say that it would be 
a good idea to do it; they said that it needed to be assessed. Now, in August 2020, we have found out that no-one 
in WorkCover has had the time or the inclination to do it. The minister has said that that is just some kind of 
commonsense assessment, as if it no longer needed to be done. That is not what they said. They said that it needed 
to be done. I am holding them to account for what they said needed to occur. They have not done it. That is 
disappointing. It is unacceptable. I hope that there are not going to be more of these types of things when we 
eventually get to the full rewrite of the bill, because the full rewrite of the bill will be a far more complex piece of 
legislation than the short bill before us. Having said all that, I support the passage of clause 7. 

Hon ALANNAH MacTIERNAN: If only true and faithful was the yardstick by which the member judged his own 
behaviour! Like the member so often does, he selectively quoted. Let me go on and cite the rest of paragraph 912. 
It says — 

The cost is not likely to be material as the 15% impairment threshold is the key constraint on the awarding 
of damages which will continue to limit the number of common law claims. 

We are not going to run every rabbit down every burrow when it says that it is not likely to be material. On any 
commonsense analysis, of course it is not likely to be material. That is probably why this report from 2014 never 
translated into a piece of legislation under the previous government. As I say, I urge the member to read the full 
paragraph, and, as he can see, that full paragraph makes a very clear statement that any impact is likely to be minimal. 

The DEPUTY CHAIR (Hon Matthew Swinbourn): Before the member proceeds, I remind members that this is 
a time-limited debate. When we get to the end of the time, I will put the question for the remaining clauses, so 
members may wish to tailor their questions and answers accordingly. 

Hon NICK GOIRAN: That is rubbish, minister. The paragraph before us states — 

The cost impact of removing the termination day will need to be assessed. 

There is no qualification about it. 

Hon Alannah MacTiernan: There is a second sentence. 

Hon NICK GOIRAN: The second sentence, if the minister comprehends it, states, “The cost is not likely to be 
material”. That does not say that no assessment needs to be done because the cost is not likely to be material. No; 
WorkCover said that a cost assessment needed to be done, and, by the way, after looking into its crystal ball, 
WorkCover suggested that the cost was not likely to be material. It did not say that therefore there was no need to 
assess the cost impact. That is just plain English reading and interpretation of a basic paragraph in a WorkCover 
review report. I understand that it is embarrassing for WorkCover that it has had six years to do a cost impact of 
what it suggested needed to be done in paragraph 912 and it has not been done. If it has been done, the minister 
should just table it, as I asked her to, and we can move on. She has indicated that she cannot do that because no 
assessment has been done, which is exactly my point. 

To round out this particular matter, my major concern is not about the termination day, which I support the 
expunging of; it is: where else in the WorkCover review report are there similar unfaithful matters? I hope that 
there are no others, but I do not know. We will look at that in due course when we consider the full rewrite of 
the legislation. 

Clause put and passed. 

Clause 8: Section 93M deleted — 
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Hon NICK GOIRAN: It appears that clause 8 in its original form has been split into three clauses—clauses 8, 
9 and 10. Why has this been done? 

Hon ALANNAH MacTIERNAN: In the previous bill, three provisions were affected by the termination day—
sections 93M, 93N and 93O. Originally, that was all going to be dealt with by the one clause—clause 8. Then we 
realised that there would be an unintended consequence of removing section 93N, which was in the middle, so we 
needed a separate clause to deal with section 93M, another clause to deal with section 93N and another clause to 
deal with section 93O, because the one in the middle was going to be amended rather than deleted. The reference 
to “termination day” will be deleted, but we had to devise a mechanism wherein a special evaluation will still be 
possible if a worker’s condition has not stabilised. 

Clause put and passed. 

Clause 9 put and passed. 

Clause 10: Section 93O deleted — 

Hon NICK GOIRAN: The updated explanatory memorandum, the latest version that was provided earlier today, 
indicates that clause 10 deletes a subsection of the act. Is this correct? 

Hon ALANNAH MacTIERNAN: The explanatory memorandum advises that it deletes a subsection of the act. 
That refers to termination day, which is to be discontinued. Sorry; the heading is correct: section 93O is deleted, 
so it actually should say that it deletes a section of the act, not a subsection. 

Hon NICK GOIRAN: Will a further amended explanatory memorandum be tabled? 

Hon ALANNAH MacTIERNAN: I am not sure that that is absolutely necessary; I will take advice from the Clerk, 
but we can put it on record that the heading of the clause is correct, and the content of the clause may be misleading 
in that it says that it deletes a subsection when, in fact, it deletes a section. 

Clause put and passed. 

Clauses 11 to 14 put and passed. 

Clause 15: Section 314A inserted — 

Hon NICK GOIRAN: Which recommendation from the WorkCover review of June 2014 is implemented by this 
clause, which deals with electronic service? 

Hon ALANNAH MacTIERNAN: I am advised that that was not in the original review report, but it has emerged 
during the rewrite process, so it has been brought forward during the process of the rewrite, which we commenced 
in 2017. The rewrite has been included; it was not in the report, but it is included in the rewrite, so it has been 
brought forward from the rewrite. 

Hon NICK GOIRAN: That is not what you told me at clause 1 when I asked that question, so that is new information. 
Who has raised this with government or with WorkCover during the rewrite process? 

Hon ALANNAH MacTIERNAN: At the first clause, we were trying to explain the pieces that had been effectively 
brought forward from what was going to be an omnibus bill. I think that was the way in which we were answering 
the questions, so it was really the things that were being brought forward from the omnibus bill, and this is part of 
what was to be included in the omnibus bill, although it emerged in the rewrite that commenced in 2017 rather 
than the report of 2014. I think the member will find across the board, not only in areas related to legal process, 
that we are looking increasingly at updating our legislative provisions to take into account the technology of the 
twenty-first century, which is widely used by our citizens and our businesses. It is just part of modernisation. 
Certainly, by 2017, we were very alive to the fact that there was the capacity for many transactions to be undertaken 
electronically. This is nothing new or surprising; we have seen very systematic referencing of that in the area of 
land titles and many other areas of government. Indeed, it would be extraordinary if we did not take the opportunity 
to do this. 

Clause put and passed. 

New clause 15A — 

Hon NICK GOIRAN: I move — 

Page 9, after line 25 — To insert — 

314B. Review of Act 

(1) The Minister must review the operation and effectiveness of this Act, and prepare a report 
based on the review — 
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(a) as soon as practicable after the 5th anniversary of the day on which the Workers’ 
Compensation and Injury Management Amendment (COVID-19 Response) Bill 2020 
section 15A comes into operation; and 

(b) after that, at intervals of not more than 5 years. 

(2) The Minister must cause the report to be laid before each House of Parliament as soon as 
practicable after it is prepared, but not later than 12 months after the 5th anniversary or the 
expiry of the period of 5 years, as the case may be. 

(3) The Minister must transmit a copy of the report to the Clerk of a House of Parliament if — 

(a) the report has been prepared; and 

(b) the Minister is of the opinion that the House will not sit during the period of 21 days 
after the finalisation of the report. 

(4) A copy of the report transmitted to the Clerk of a House is taken to have been laid before 
that House. 

(5) The laying of a copy of a report that is taken to have occurred under subsection (4) must be 
recorded in the Minutes, or Votes and Proceedings, of the House on the first sitting day of 
the House after the receipt of the copy by the Clerk. 

Briefly, by way of explanation, I indicate to members that this is the review clause I referred to earlier during my 
remarks in moving my amendment to clause 2. I also indicate for the sake of facilitating the progress of the 
chamber that I have no further questions in respect of upcoming clauses 16 and 17. 

New clause put and passed. 

Clauses 16 and 17 put and passed. 

Title put and passed. 

Report 

Bill reported, with amendments, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Alannah MacTiernan (Minister for Regional Development), and 
returned to the Assembly with amendments.  
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